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CHAPTER 1
THE FEDERAL RESPONSIBILITY IN WATER RESOURCES

1-1. General . The Constitution of the United States limits the
authority of the Federal Government to those powers expressly
delegated or as may reasonably be inferred from those granted. All

other powers belong to the states or the people. Regardless of the
character of Federal undertakings, enabling authority must be found
among the powers conferred upon the Federal Government by the states.
Over the years the Congress has enacted large amounts of legislation

in accordance with those powers to define the Federal responsibility.

1-2. Federal Powers . Legislation which has been passed to define the
Federal role in water resource development is in conformance with the
following delegated powers.

a. Commerce Power . Federal commerce authority includes
navigation, and Congress has jurisdiction over all navigable waters of
the United States. This power may be extended to nonnavigable
waterways and tributaries if the navigable capacity of the navigable
waterway or interstate commerce is affected.

b. Proprietary Power . The Property Clause of the Constitution,
entrusts Congress with unlimited authority to control the use of
Federal public lands. This power is the basis for the 1902
Reclamation Act and provides the authority to sell power generated at
Federal dams.

c. War Power . The scope of this power in relation to water
resources is largely unexplored by the judiciary. However, the Court
has found that the Wilson Dam on the Tennessee River was constructed
in the exercise of war and commerce powers.

d. Treaty-Making Power . This power has importance,
particularly on international streams. Important functions with
respect to international streams have been vested in international
agencies created pursuant to the provisions of treaties. This power
is also the basis for treaties with Indian Tribes through which
certain rights to use of water have been reserved.

e. General-Welfare Power . This power must be exercised for the
common benefit as distinguished from some mere local purpose and
provides sufficient power for many large-scale water resource projects
and other internal improvements.

f. Judicial Power . Using this power the Supreme Court has
applied the principles of equitable apportionment to resolve
disposition of water controversies between states.

g. Compact Power . This power provides that no state may enter
into an agreement with another state without the consent of Congress.

1-3. The Navigation Servitude . This sovereign power allows the
Government to use lands under navigable waters for navigation related
purposes without payment under the Fifth Amendment. The power
includes the right to remove any structures within the servitude.

1-1
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The navigation servitude is derived from rights recognized under Roman
civil law and English common law for the public to use navigable
waterways without payment, despite the private ownership of the bed or
bank. The navigation servitude was incorporated into United States

law as part of the Commerce Power under the U.S. Constitution. Hence,
in exercise of Congress' power over navigation stemming from the
Commerce clause of the Constitution, no further Federal real estate
interest is required for navigation projects in navigable waters below

the ordinary high water mark. Further, the courts have also generally
held that, under the navigation servitude, claims of consequential
damages arising from Federal development for navigation, with respect
to property values or otherwise, are not compensable. However,
Congress has, to a degree, foregone that advantage through what some
may view as a definition of compensation for Federal real property
acquisitions (Section 111, Public Law 91-611, 31 December 1970)and the
definition of non-Federal sponsor cost-sharing requirements (Title |

of Public Law 99-662, 17 November 1986).

1-4. Sharing of Responsibility . In authorizing Federal participation
in water resource development projects Congress seeks to maintain a
reasonable balance between the powers of the Federal Government and
those retained by the states, local governmental entities, and private
enterprise. Many of the laws which Congress has enacted permit

Federal agencies to exercise latitude in developing plans which must

be specifically authorized by Act of Congress before they may be

carried out. This latitude requires that the responsible Federal

agency recommend to Congress, for each project or program planned, a
division of responsibility between Federal and non-Federal entities.

This division of responsibility should represent a reasonable balance
between what the Federal Government should undertake and what should
be left to non-Federal interests. Arriving at that division requires

careful consideration of indicators of Congressional intent, as well

as the principles and policies spelled out by the legislation

authorizing the agency to propose projects and programs.

1-5. Degrees of Federal Responsibility . Acts of Congress, and
interpretations thereof by the Supreme Court, clearly indicate that

the Federal Government may participate to some degree in all aspects
of water and related land conservation, development, and management.
However, the degree of Federal participation and financing is not the
same for all purposes. Also participation varies between planning,
construction, and operation and maintenance activities. Federal
participation in planning, construction, and operation or maintenance
activities is guided by careful consideration of applicable precedent

and law; the likelihood of widespread and general benefits; local

ability to solve problems; and savings to the Nation that might be
achieved by meeting needs through economies of scale.

1-6. Dynamic Nature of Federal Policy . Legislative enactments
reflect both long- and short-range National priorities and require
progressive adaptation. Rigid policies are undesirable when dealing
with resources which affect the well-being of our people, and which
have broad economic, environmental, and social implications. Changing
technology and public priorities require flexible policies and

informed leadership to meet urgent needs and to assure the welfare of
future generations. Unusual and unique circumstances may present a
valid basis for exceptions to existing policies. However, approval of
departures from established Corps policies is not a delegated

authority. Reporting officers must request special guidance in such
circumstances. The Chief of Engineers will consult with higher

authority when necessary.

1-2
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CHAPTER 2
LEGISLATIVE, EXECUTIVE, AND JUDICIAL ROLES AND POLICIES

2-1. Legislative Branch

a. Role . The basic legislation which governs the conduct of
the Corps civil works program consists of numerous separate enactments
of the Congress. The work of preparing and considering such
legislation is done largely in the Senate Committee on Environment and
Public Works and the House Committee on Transportation and
Infrastructure. The tendency has been for Congress to gradually
increase Federal responsibility in response to needs of the times.

Some water resources project purposes were originally established
through specific legislation. Others were established as a result of
repetitive congressional authorization of projects containing resource
purposes incidental to the "primary" project purposes. Legislation
pertinent to the water resources program of the Corps of Engineers is
listed in Appendix B. While the public laws governing water resources
are the basic source of formal, explicit policy, the Congressional

intent which may be deduced from the documented history of these
legislative statements is also an important policy source. Sources
which express the sense of Congress include House and Senate Committee
reports and resolutions and the Congressional Record of discussions
during consideration of the proposed legislation.

b. Authorizing Legislation . House Committee on Transportation
and Infrastructure and Senate Committee on Environment and Public
Works resolutions and specific legislation provide basic authorization
for feasibility studies by the Corps. Generally, water resource
developments recommended to the Congress in response to study
authorities may not be implemented without being specifically adopted
in law. The majority of the Corps water resources projects or
programs fall into that category. However, Section 201 of the 1965
Flood Control Act, as amended, delegated to the Secretary of the Army
the right to administratively authorize water resources developments
for which the estimated Federal cost is less than $15 million.

Approval by the Public Works Committees is required prior to project
implementation. Additionally, subject to specific limits on the
allowable Federal expenditures, Congress has delegated continuing
authority to the Secretary of the Army acting through the Chief of
Engineers for study, adoption and construction of small projects for
navigation, flood control, beach erosion control, shore protection,
and ecosystem restoration as summarized in Table 2-1. Criteria for
design, evaluation, cost sharing and other local cooperation (with the
added requirement that local interests bear all project costs in
excess of the Federal limit, except for Section 111 projects) are the
same for these projects as for projects specifically authorized by
Congress.

c. Legislative Landmarks . The Corps civil works responsibility
began with an Act of Congress in 1824 for the improvement of rivers
and harbors for navigation. This led to legislation in 1879 creating
the Mississippi River Commission and establishment of the Board of
Engineers for Rivers and Harbors(BERH) in 1902 (Note: The BERH ceased
to exist in 1993 in accordance with Section 223 of WRDA 1992).
Legislative expansion of the Corps functional responsibility has
included:
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Table 2-1 Continuing Authority Projects

Statutory Limit
of Federal Costs
Authority Type of Project for Which Used Per Project (2)

Section 14 Streambank and Shoreline $1,000,000
1946 FC Act(1) Protection for Public

Facilities
Section 103 Small Beach Erosion Control 2,000,000(3)
1962 R&H Act(1) Projects
Section 107 Small Navigation Projects 4,000,000(4)
1960 R&H Act(1)
Section 111 Mitigation of Shore Damage Due 2,000,000(3)(5)
1968 R&H Act(1) to Federal Navigation

Projects
Section 204 Projects for Protection, None
1992 WRDA Restoration, and Creation of

Aquatic and Ecologically Related
Habitats, including Wetlands
(Ecosystem Restoration Projects

in Connection with Dredging)

Section 205 Small Flood Control Projects 5,000,000
1948 FC Act(1)

Section 206 Aquatic Ecosystem Restoration 5,000,000
1996 WRDA Projects

Section 208 Snagging and Clearing for Flood 500,000

1954 FC Act(1) Control

Section 1135 Project Modifications for 5,000,000
1986 WRDA(1) Improvement of the Environment
(Ecosystem Restoration)

(1) As subsequently amended.

(2) Implementation, includes all Federal expenditures, including
preauthorization study costs.

(3) Includes actual costs for subsequent periodic nourishment, if
part of the adopted project, as well as for initial implementation.

(4) Also, the Federal share of total costs (initial implementation
costs plus the capitalized value of future maintenance costs) may not
exceed 2.25 times the initial Federal costs or $4.5 million, whichever
is greater.

(5) A project involving Federal costs in excess of $2 million will be
transmitted to Congress for specific authorization.
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(a) Regulatory activities over waters, 1899, 1972, 1977 and
1987,

(b) Hydroelectric power in dams, 1912 and 1917;
(c) Flood control, 1917, 1927, 1936, 1974;

(d) Recreation navigation, 1932;

(e) Recreation, 1944, 1962, and 1965;

(f) Irrigation (limited), 1944;

(g) Water supply, 1944, 1958, and 1965;

(h) Shore and beach erosion protection, 1946, 1956, 1962, 1974,
1996;

() Hurricane protection, 1955, 1958;

() Fish and wildlife conservation, 1958, 1965, and 1974;

(k) Water quality, 1961, 1972, 1974,

(D Environmental concern and emphasis, 1970;

(m) Wastewater management, 1972;

(n) Wetlands development, 1976 and 1992;

(o) Groundwater damages, 1986;

(p) Environmental Protection, 1990;

(q) Ecosystem Restoration, 1986 and 1996
The Water Resources Development Act (WRDA) of 1986 is the legislative
landmark of major current significance. In it, the Congress has
comprehensively reestablished and redefined, by purpose, the Federal
interest in water resources development and has--in recognition of the
limitations on Federal financial resources in an era of persistent
budgetary deficits--instituted requirements for proportionately
greater non-Federal cost sharing in Corps projects.

d. Other Significant Legislation . During the 1970s there was a
gualitative change in public policy toward resource planning and
development, spurred by the recognition that this Nation's natural

resources are both interrelated and finite. Considerations other than
economic efficiency evolved. Among others, this legislation includes:

(1) The Clean Water Act of 1977 (Public Law 95-217). This Act
amends Public Law 92-500 and continues the massive research and action
program designed to clean up U.S. waters. The Environmental
Protection Agency (EPA) has primary responsibility for implementing
this program. However, under Section 404 of the amended Act, the
Corps of Engineers retains primary responsibility for permits to
discharge dredged or fill material into waters of the United States.

The Act also defines the conditions which must be met by Federal
projects before they may make discharges into the Nation's waters.
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(2) Water Resources Development Act of 1976 (Public Law
94-587). Section 150 authorizes the Chief of Engineers to establish
wetland areas with dredged material from water resources projects.
Although Section 150 authority has not been implemented, Section 204
of WRDA 1992 is currently the primary authority for implementation of
projects for the use of dredged material to protect, restore, or
create aquatic and related habitats.

(3) Water Resources Development Act of 1974 (Public Law
93-251). Section 73 states a general policy that, during planning,
Federal agencies will give consideration to nonstructural measures to
reduce or prevent flood damage and that the Federal Government may
participate in the costs.

(4) River and Harbor and Flood Control Act of 1970 (Public Law
91-611).

(a) Section 122 directed the Secretary of the Army, acting
through the Chief of Engineers, to promulgate guidelines for
consideration of significant economic, social and environmental
effects of proposed water resources developments, so that final
project decisions are made in the best overall public interest.

(b) Section 209 expressed the intent of Congress that the
objectives of enhancing regional economic development, quality of the
total environment, well-being of people, and national economic
development are to be included in the formulation and evaluation of
Federally financed water resource projects.

(5) National Environmental Policy Act (NEPA) of 1969 (Public
Law 91-190). NEPA declared it a national policy to encourage
productive and enjoyable harmony between man and his environment, and
for other purposes. Specifically, it declared a "continuing policy of
the Federal Government ... to use all practicable means and measures
... to foster and promote the general welfare, to create conditions
under which man and nature can exist in productive harmony, and
fulfill the social, economic, and other requirements of present and
future generations of Americans." Section 102 authorized and
directed that, to the fullest extent possible, the policies,
regulations and public laws of the United States shall be interpreted
and administered in accordance with the policies of the Act.

2-2. Executive Branch . The Executive Branch of the Government is
responsible for implementing the policies and programs established by
law. This branch of Government includes the Executive Office of the
President and the various Federal departments and agencies. The
Department of the Army and the Corps of Engineers are charged by
Congress with the major Federal program of water resources
development. This has been the outgrowth of legislative and
administrative activity over many years. The term "civil works

program" is usually applied to these non-military Corps activities.

The Executive Office of the President, acting directly or through

support offices, specifies policy, principles, methods, standards and
procedures on water and related land resources programs to be used by
Federal agencies in implementing their lawful activities. Executive
policies are generally issued through the Office of Management and
Budget (OMB). Pertinent Executive Orders (E.O.) are listed in

Appendix C. In addition, international commissions, and interagency
councils and agreements have been developed to aid in the
accomplishment of executive policy.
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a. Department of the Army . The Secretary of the Army oversees
direction of the Corps of Engineers and its civil works program.
Civil works laws authorize action in the following ways: action by
the Secretary; action under the direction of the Secretary and
supervision of the Chief of Engineers ; and by the Secretary, acting
through the Chief of Engineers. The Chief regularly submits reports
to the Secretary for transmittal, along with the Secretary’s comments
and recommendations, to OMB for its advice on the relation of the
report recommendations to the programs of the President. The Office
of the Assistant Secretary of the Army for Civil Works (OASA(CW))
works closely with the Headquarters, U.S. Army Corps of Engineers
(HQUSACE) on central or critical management areas, including general
programming of the Corps civil works budget; substantive policy
issues; quality assurance of the policy compliance process; priorities
for "new starts"; new or evolving functional areas of responsibilities
for the Corps; and legislative drafting services requested by members
of Congress. The OASA(CW) reviews and transmits the proposed Corps
civil works budget to OMB as a basis for the President's budget
recommendations to Congress.

b. Office of Management and Budget (OMB) . The current
structure of OMB was established by Executive Order 11541, July 1970,
in the Executive Office of the President. OMB coordinates Executive
Branch reports on proposed legislation and reviews proposed projects
to determine their relationship to the program of the President. It
reviews proposed Executive Orders and assists in the preparation of
the President's annual budget and in the formulation of the fiscal
program of the government, and also supervises and controls the
administration of the budget. Administration positions relating to
fiscal and budgetary matters are generally issued as OMB memoranda,
circulars and bulletins. Pertinent OMB circulars are listed in
Appendix D.

c. Water Resources Council (WRC) . The WRC was created as an
independent agency by the Water Resources Planning Act, Public Law
89-80, 22 July 1965, to be composed of member Federal agencies
involved in natural resources development. The purpose of the Act was
to encourage the conservation, development, and utilization of water
and related land resources on a comprehensive and coordinated basis by
the Federal Government, states, localities, and private enterprise.

The Council members are the Secretaries of Agriculture; Army;
Commerce; Energy; Housing and Urban Development; Interior; and
Transportation; and the Administrator of the Environmental Protection
Agency. The principal functions of the Council were specified under
three titles of the Act:

(1) Title I - Water Resources Council.
(a) Prepare and maintain a national water assessment;

(b) Coordinate water and related land resources planning
policies and programs with and among the Federal participants;

© Establish principles, standards and procedures for Federal
participants in the preparation of plans and formulation and
evaluation of Federal water and related land projects. (*)

(2) Title Il - River Basin Commissions. (**)

(a) Establish and assist river basin commissions, interagency
committees and coordinating groups;

2-5



EP 1165-2-1
30 Jul 99

(b) Coordinate and review river basin and regional plans and
programs prepared by Federal - state interests;

(3) Title Il - Financial Assistance to the States. Administer
Federal financial grants to states for water and related land resource
planning.

Section 103 of the Act (*) directs WRC to promulgate, with the

approval of the President, principles, standards and procedures for

water and related land resources planning for use by member agencies.
This is the only function currently being performed by WRC. (WRC is

no longer supported by permanent staff.) The six River Basin
Commissions (**) established pursuant to Title Il were subsequently
terminated in accordance with Executive Order 12319, 17 February 1981.

d. Council on Environmental Quality (CEQ) . The CEQ was
established by Section 202 of the National Environmental Policy Act
(NEPA) of 1969. The Office of Environmental Quality (OEQ), which was
established by Public Law 91-224, 3 April 1970, provides staff for the
CEQ. The CEQ advises and assists the President in providing
leadership in protecting and enhancing the quality of the Nation's
environment. It develops and evaluates Federal policies and
activities on environmental quality. One of CEQ's primary functions
in relation to water resources is the preparation of regulations
concerning the development of environmental impact statements
developed by the Corps and other agencies. CEQ regulations on
implementation of the procedural provision of NEPA are printed in 40
CFR 1500-1508.

e. International Relations

(1) Canada. The International Joint Commission (1JC) was
established under the Boundary Water Treaty of 1909. Itis empowered
to establish local international boards to assure adherence to the
rules and regulations pertaining to the utilization and safeguard of
United States and Canada boundary waters. 1JC boards fall into two
broad categories: boards of control, which are more or less
permanent; and engineering or advisory boards, which are usually
dissolved after completing their investigation. Members on an IJC
board are in no sense representatives of their employers. Their board
service is of a professional capacity under the direction of the 1JC;
their agency is not committed by their actions or those of the board.
Initiation and approval of 1JC reference actions by the U.S. Section
of the Commission is through the U.S. Department of State. Funding of
this activity is under the "International Waters Studies" account or
under an on-going study or project account.

(2) Mexico. The International Boundary and Water Commission
(IBWC), United States and Mexico, was established pursuant to the Rio
Grande, Colorado and Tijuana Treaty of 1944 and deals with the
utilization of the waters of the three rivers basins. Activities of
the U.S. Section of the IBWC are funded under the Department of
State. The Corps, upon request of the U.S. Section, provides advisory
and technical services to the IBWC.

(3) Management of Activities. Corps members serving on boards
of these International Commissions and their subordinate groups are
governed by USACE Supplement 1 to AR 15-1. Members submit an annual
fiscal year report on board activities per ER 25-2-1 for the Secretary
of the Army's Annual Report on Civil Works Activities.
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(4) Native American Tribal Governments. The United States
Constitution specifically addresses Indian sovereignty by classing
Indian treaties among the “supreme Law of the land,” and establishes
Indian affairs as a unique focus of Federal concern. Principles
outlined in the Constitution and treaties, as well as those
established by Federal laws, regulations and Executive Orders,
continue to guide our national policy toward Indian Nations. On 29
April 1994, the United States reaffirmed its “unique legal relationship
with Native American tribal governments.” In recognition of the
special considerations due to tribal interests, the President directed
Federal agencies to operate within a government-to-government
relationship with federally recognized Indian tribes; consult, to the
greatest extent practicable and permitted by law, with Indian tribal
governments; assess the impact of agency activities on tribal trust
resources and assure that tribal interests are considered before
activities are undertaken; and remove procedural impediments to
working directly with tribal governments on activities that affect
trust property or governmental rights of the tribes. The U.S. Army
Corps of Engineers has lasting and positive relations with many Indian
tribal governments (e.g., since 1990, Indian tribes have been local
partners in the development and construction of over 200 Corps water
resources development projects, and Indian tribes annually apply for
hundreds of permits under the Corps Clean Water Act permitting
responsibilities. To ensure that all Corps commands adhere to
principles of respect for Indian tribal governments and honor our
Nation’s trust responsibility, the “U.S. Army Corps of Engineers Tribal
Policy Principles” is to be used on an interim basis until more
detailed statements are developed. These Principles have been
developed with the OASA(CW) and are consistent with the President’s
goals and objectives.

f. Interagency Agreements . These agreements represent a
coordination device agreed upon by two or more Federal agencies to
analyze or solve common problems in a consistent manner so as to
optimize the results of the joint effort. Interagency agreements,
adopted as common interagency policy, carry the authority of the
respective agency heads. Such agreements to which the Corps may be a
party are executed, on behalf of the Department of the Army, by
ASA(CW). The scope and degree of formality of this limited form of
Executive policy varies widely. Pertinent interagency agreements are
listed in Appendix E of this EP.

2-3. Administrative Policy

a. Historic Policy . Administrative policy has developed
gradually but continuously over the years to implement laws and to
encompass the growth of economic and social need and changing
technology. Basic principles of formulation and evaluation were
outlined in the report to the Interagency Committee on Water Resources
entitled, "Proposed Practices for Economic Analysis of River Basin
Projects," originally issued in May 1950 and revised in May 1958
(generally referred to as the "Green Book"). In May 1962, the
President approved use of the principles and standards contained in
Senate Document 97, 87th Congress. In September 1973, the President
approved (and WRC published in the Federal Register) WRC's "Principles
and Standards for Planning Water and Related Land Resources" (P&S).
The P&S set forth two co-equal national objectives, national economic
development (NED) and environmental quality (EQ); required, in
investigations of the member agencies, formulation of alternative NED
and EQ plans; and called for a display of the potential impacts of
plans in a system of four accounts--an account for each of the two
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national objectives, an account for regional development and an
account for social well-being. WRC later revised the P&S for clarity

and conciseness; to emphasize water conservation; and to require, in
investigations of member agencies, formulation of a primarily
nonstructural plan as one of the alternatives displayed. Separately,
WRC also promulgated procedures for NED evaluation and for EQ
evaluation. The WRC revised P&S, and the evaluation procedures were
published, 14 December 1979 and 29 September 1980, as final
administrative rules for the uniform observance of Federal agencies
engaged in level C planning. They were repealed 10 March 1983.

b. Current Policy . On 11 September 1981, a proposal to repeal
the then standing administrative rules (P&S) was published by WRC in
the Federal Register. On 17 September 1981, the President ordered
that agency reports, proposals or plans be consistent with WRC's
existing P&S "or other such planning guidelines for water and related
land resources planning as shall hereafter be issued." (E.O. 12322)

On 22 March 1982 WRC extended the period for comment on the proposed
repeal of the existing rules and published for public comment proposed
new Principles and Guidelines -- full title: "Economic and

Environmental Principles and Guidelines for Water and Related Land
Resources Implementation Studies." Thereafter, on 3 February 1983,
the President approved new principles superseding those incorporated
in P&S. On 10 March 1983 all of the elements of P&S were repealed (48
FR 10250) and notice of adoption and availability of the new

Principles and Guidelines (P&G) issued (48 FR 10259) in the Federal
Register. The effective date of change is 8 July 1983. These WRC P&G
are applicable to Corps implementation studies for civil works water
project plans (and to similar plans of the Bureau of Reclamation,
Tennessee Valley Authority, and the Natural Resources Conservation
Service). They have standing as Administrative Guidelines, not (as

did the P&S) Administrative Rules. The new principles differ from the
previous P&S most notably in that they prescribe a single Federal
objective, national economic development (NED), and do not

specifically characterize other plans that must be in the array of
alternatives considered. They do retain provision for display of

potential impacts in four accounts: NED, EQ, regional economic
development (RED) and other social effects (OSE). The new guidelines
are organized in three chapters: Chapter | - Standards integrates the
new principles into guidelines for carrying out the planning process;
Chapter Il - National Economic Development (NED) Benefit Evaluation
Procedures; and Chapter Il - Environmental Quality (EQ) Evaluation
Procedures which sets forth one alternative environmental evaluation
system that may be used.

2-4. Judicial Branch . Federal courts clarify and define the
responsibilities and limitations placed on the Corps civil works
activities by Federal statutes and the Constitution. Judicial
decisions have affected civil works policies in several major areas:
basic authority to construct or operate projects; administrative
practices and required factors of consideration in project
construction and operation (including environmental factors); and the
scope and application of regulatory authorities.

a. The Courts . The Federal courts include the Supreme Court of
the United States, the Court of Appeals, and the District Courts in
the eleven Federal Judicial Circuits. Questions of law decided in one
District or Circuit often foreclose similar questions in another
District or Circuit. However, cases regarding the conduct of specific
projects or activities are considered binding only with the District
or Circuit in which the case was decided. The Court of Claims is also
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a Court of original jurisdiction. Conflicting decisions among the
circuits are resolved by appeal to the Supreme Court.

b. Relation to Congressional Authority . Congressionally
approved Corps projects must have been authorized in exercise of one
of the powers granted to Congress by the Constitution. Such
authorizations are generally based on the congressional powers to
regulate interstate and foreign commerce, or to tax and spend for the
general welfare. Major Supreme Court decisions have established that
those general powers include not only the power to promote navigation,
but also to provide for flood damage reduction, hydropower production,
watershed development, and similar activities of broad water resources
management. Furthermore, the powers can be applied by Congress not
only to the main portions of a river or other body of water, but to
it's watershed and non-navigable portions as well. Also involved is
the resolution of interstate water problems. States often assert
conflicting claims to the waters made available by a major interbasin
project. The Supreme Court has ruled that Congress may adopt a
comprehensive statutory plan for apportionment of the waters involved
when authorizing a project. Similarly, the court itself may
adjudicate such interstate disputes. Interstate cooperation is
approved by Congress in the form of an interstate compact. (Paragraph

c. Interpretation of Legislative Policy . Policies in new or
controversial fields often require judicial interpretation. In recent
years judicial effect on policy has been most pronounced in matters of
administrative procedures, particularly those involving public
participation in decision-making and related environmental questions.
The provisions of the NEPA have been applied by the courts virtually
to the whole scope of the planning, construction, and operation of
water resources projects, resulting in numerous changes in agencies'
basic procedures. Due to this increased judicial scrutiny which
occurred in the early 1970s, individuals and groups affected by
present or proposed projects will have a continued opportunity to use
the courts to test the propriety and application of administrative
procedures.

d. Legislation and Corps Reqgulatory Activity. Corps regulatory
authorities have been interpreted by the courts to require detailed
attention to systematic decision-making and protection of the
interests of the public at large as well as the particular interests
of the persons or entities subjected to Federal regulation. The
policies governing the administrative procedures in Corps regulatory
programs have accordingly become increasingly detailed.
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CHAPTER 3
GENERAL POLICIES

3-1. General . Itis the policy of the Corps of Engineers to develop,
control, maintain, and conserve the Nation's water resources in
accordance with the laws and policies established by Congress and the
Administration. In accordance with those laws and policies, the Corps
carefully considers and seeks to balance the environmental and
developmental needs of the Nation. Actions taken comply with all
relevant environmental statutes, have no significant safety problem,
and are in the overall public interest. The following guidelines
summarize considerations taken to insure that actions taken are in the
public interest.

a. Range_of Alternative Solutions . The full range of
alternative solutions to a problem including their positive and
negative impacts should be considered from the outset of the planning
activity. Any water resource management proposal should be preceded
by a thorough assessment of all relevant alternative means, including
conservation, to achieve proposed project objectives and purposes
singly or in combinations reflecting different choice criteria. Such
an assessment should include a full range of structural and
nonstructural alternatives and an unbiased analysis of both Corps and
non-Corps means of resolving water and related land use problems;
while protecting the environment.

b. With and Without Consequences . The with and without
consequences of each feasible alternative should be determined
adequately. The net effect of any proposed solution to a water
resource problem should be carefully considered under a with and
without action framework, using projections of economic, environmental
and social impacts. Beneficial and adverse project impacts may be
evaluated by measuring the differences between indicator values which
result if a proposed plan is implemented, and their values if the
natural forces of change continue to develop free of the influence of
action by the Corps. Proposed plans should include provisions for
protecting unique cultural and biological resources, such as historic
and archeological sites and threatened, endangered and otherwise
significant species and their habitats.

c. Options Foreclosed . Options foreclosed by the proposed
action should be analyzed. Changing national values and priorities
will be reflected in different approaches to the future well-being of
the general public. In a rapidly changing society the needs of the
future cannot be forecast with accuracy. Where evolving technology
provides new alternatives a primary tenet of planning should be to
maintain flexibility for the future. Phased development or deliberate
delay may frequently be better than action for which incremental need
has not been demonstrated thoroughly and the resultant effects have
not been evaluated adequately. To maintain flexibility it is
necessary to devote extra attention to those actions which would
irrevocably limit freedom of action to deal with future changes to
project-area water development problems and needs. Significant
options retained or foreclosed should be specified.

d. Cumulative Effects of the Plan . The cumulative effects of
the plan and other similar activities should be analyzed. Each
proposed water resource development activity is but a piece of a
large-scale program. The combined beneficial and adverse economic,
environmental and social impacts of individual projects, each of which
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may be relatively minor, can have a significant regional or national
impact. At each level of the evaluation and review process it is
necessary to assess the cumulative beneficial and adverse effects of
individual project impacts. Significant effects should guide the
decisions.

e. Public Participation . The civil works program is conducted
in an atmosphere of public understanding, trust and mutual cooperation
in a manner responsive to public needs and desires. To this end
opportunities for public input to the decision making process are
provided.

f. Program and Project Proponency

(1) The Corps is a program proponent of the budgetary priority
purposes of commercial navigation, flood damage reduction (including
hurricane and storm damage reduction), and ecosystem restoration. For
commercial navigation and flood damage reduction, the emphasis of
Corps program proponency is promoting national economic development
while protecting the Nation’s environment. Program proponency also
extends to restoration of degraded ecosystem functions and values with
a focus on ecological resources and functions associated with, or
directly dependent on, the hydrologic regime.

(2) Project proponency is the support of specific action and
expenditure of funds to promote navigation, flood damage reduction, or
ecosystem restoration. Federal project proponency evolves through the
project implementation process. Initially, when a study is started,
there is no Corps project proponency even though the non-Federal
sponsor may have a project which it supports. When a project
recommendation is made, the Corps becomes the proponent for specific
Federal investment in that project. This project proponency, however,
is necessarily conditioned on the budgetary process. Corps
unconditional proponency in advocating that a project should be built
cannot be given until construction funds are budgeted and appropriated
for the project.

g. Response to Goals and Priorities . The plan should respond
to the long-range development goals and priorities for the study area,
and to National policies and objectives. Many regions and basins have
long-range development goals and priorities, as specified in
assessments, framework studies, comprehensive basin studies, ecosystem
management plans, and in other sources. Any proposed plan should be
consistent with these objectives. To insure this consistency,
adequate coordination must be achieved with regional planning bodies
and all other interested parties.

3-2. Environmental Impact Statement (EIS) . Section 102(2)(C) of NEPA
requires a detailed statement to accompany every recommendation or
report on proposals for legislation and other major Federal actions
significantly affecting the quality of the human environment. The

Corps normally prepares EISs for feasibility reports for

authorization and construction of major projects, for changes in

projects which increase size substantially or incorporate additional
purposes, and for major changes in the operation and/or maintenance of
completed projects. Environmental assessments are normally prepared
for other Corps actions except for certain minor and/or routine

actions which are categorically excluded from NEPA documentation. A
finding of no significant impact is prepared by the reporting officer

to accompany an assessment when it is determined that an EIS will not
be prepared. NEPA documentation is accomplished prior to
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implementation of emergency work, if practicable. (ER 200-2-2)

a. Notice_of Intent . A notice of intent to prepare a draft EIS
is published in the Federal Register as soon as practicable after
reporting officers decide to prepare a draft EIS. (ER 200-2-2)

b. Record of Decision . A Record of Decision is prepared to
document the Corps final decision on a proposed action requiring an
EIS. The Record of Decision identifies the reasonable alternatives;
designates the environmentally preferable alternative or alternatives
and the agency's preferred alternative; the relevant factors including
economic and technical considerations, statutory missions, and
national policy which were balanced to make the decision; and whether
all practicable means to avoid or minimize environmental harm have
been adopted, and if not, why not. (ER 200-2-2)

3-3. Opposition by a State . During the period from project
conception through construction, a governor or other state official
may request termination of a project or delay pending restudy of
modifications or alternatives. The views of the state are given great
weight in actions taken by the Corps as discussed in the following
paragraphs.

a. Projects in Preauthorization Stages . The Corps
traditionally defers to adverse views of a governor on a proposed
project located in his/her state. A favorable recommendation over the
objections of a governor would be justified only if the project: is
physically located in more than one state and provides substantial and
urgently needed interstate benefits; is an indispensable element of a
major river basin plan; or involves compelling circumstances related
to national interest or security. The feasibility report would
contain a full documentation of the governor's opposition and would be
submitted to Congress for its decision.

b. Authorized but Unfunded Projects . Projects in this category
are proposed for deauthorization using the authority of Section 1001
of Public Law 99-662 (paragraph 7-5.b). If not eligible for
deauthorization under Section 1001, consideration is given to placing
them in the inactive category (paragraph 8-4).

c. Projects Funded for Preconstruction Engineering and Design
If gubernatorial opposition to projects in this stage occurs, the
Corps generally will phase out and suspend planning as long as the
governor remains opposed. Congress is informed during appropriation
hearings. If the project meets one of the criteria in paragraph 3-3.a
the Corps should propose to continue planning. If a project lacks
local support, or if a governor withholds or withdraws necessary
assurances or contractual requirements, planning should cease and
actions taken to classify the project as inactive. The final decision
to terminate planning on projects rests with Congress; the Corps
cannot unilaterally terminate planning.

d. Projects with Construction Funds . Appropriation of
construction funds is a major project milestone, signifying a decision
by Congress to proceed with the project. All non-Federal commitments
have presumably been met, and at that late point a governor's
objection should not, in itself, be the grounds for terminating a
project. As a practical matter, projects that have been funded for
construction but have not proceeded--or have only had minimal land
acquisition--are in a somewhat different status than those actually
under physical construction. If a governor objects before
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construction is underway, the Appropriations Committees should be
notified and the Corps position outlined. Ordinarily, the Corps

defers all contract awards until after the next appropriations

hearings in order to give the Committees an opportunity to explore the
matter carefully, and construction would proceed if funding is
continued. For projects where construction is underway, the Corps
cannot, on its own, terminate construction except for engineering
reasons. If a governor raises objections to a project physically

under construction, existing contracts should be continued. New
contracts can be deferred until after appropriation hearings have been
conducted, if they do not seriously delay progress on the project.
Otherwise, the Corps should inform the Committees of its intention to
award new contracts and do so unless instructed not to. Only the
courts or Congress can halt a project in this category.

3-4. |dentification and Administration of Cultural Resources

Reservoir Salvage Act of 1960, Public Law 86-523, as amended, provides
Federal agencies the authority to expend up to one percent of the
amount authorized to be appropriated for the project to conduct
cultural resource surveys and follow-on activities on a
nonreimbursable basis. The consideration of the effects of projects
on cultural resources is initiated in preauthorization studies.

Studies are coordinated with the National Park Service; the Advisory
Council on Historic Preservation; and the appropriate State Historic
Preservation Officer. A primary emphasis is to provide for cultural
activities prior to completion of project construction. However,
where need for such activities may occur during the operation and
maintenance of the project by the Federal Government, it will be
undertaken.

a. ldentification, Survey, and Evaluation . The costs of

identifying, surveying, and evaluating historical properties will be
treated as reimbursable planning costs, in accordance with Section
208(l) of Public Law 96-515 (16 U.S.C. 469c-2). Costs of these
activities during feasibility studies will be shared with the study
cost-sharing partner in accordance with Section 105(a) of WRDA 1986.
Costs of these activities during or following preconstruction
engineering and design (PED) studies will be shared with the non-
Federal sponsor in accordance with Section 105© of WRDA 1986.

b. Recovery and Mitigation . The costs of recovery and
mitigation activities associated with historic preservation will be
treated as nonreimbursable project construction costs, up to the one
percent limitation specified in Section 7(a) of Public Law 93-291 (16
U.S.C. 469c). Nonreimbursable project costs are to be kept separate
from other project construction costs, and are not subject to cost
sharing. The costs of recovery and mitigation activities associated
with historic preservation which exceed the one percent limitation
specified in Section 7(a) of Public Law 93-291 will be treated as
follows:

(1) Non-Federal sponsors will be asked to pay a portion of the
project costs over the one percent limitation, and waivers will be
obtained to spend more than the one percent on recovery and mitigation
activities, as specified in Section 208(3) of Public Law 96-515.

Requests for waivers should be referred to HQUSACE (ATTN: CECW-A)
along with justification.

(2) Once a waiver is obtained, expenditures for recovery and

mitigation activities over the one percent limitation will be shared
in the same manner as project costs are shared. For flood control,
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the cost sharing will be the minimum non-Federal cost-sharing
requirement for the underlying flood control purpose (see paragraph
6-5).

3-5. Clean Water Act (CWA) . There are two primary requirements of
the CWA with regard to Corps water resources projects. Full

compliance with the CWA must be attained before the initiation of

project construction. (ER 1105-2-100)

a. Section 404 . Corps projects involving the discharge of
dredged or fill material into the waters of the United States shall be
developed in accordance with guidelines promulgated by the
Administrator of the Environmental Protection Agency (EPA) in
conjunction with the Secretary of the Army under the authority of
Section 404(b)(1) of the CWA (40 CFR 230) unless the activity is
exempt under Section 404(f). Procedures for the evaluation of
potential contaminant-related impacts associated with the discharge of
dredged material, as required by the Section 404(b)(1) Guidelines are
contained in the "Evaluation of Dredged Material Proposed for
Discharge in the Waters of the U.S. - Testing Manual
referred to as the Inland Testing Manual which was jointly developed
by the EPA and the Corps. The investigations and analysis required by
the Section 404(b)(1) Guidelines shall be included in feasibility
reports. (ER 1105-2-100)

commonly

b. State Water Quality Certification . Section 401 of the CWA
requires that the Corps obtain certification from the state or
interstate water control agencies that a proposed water resources
project is in compliance with established effluent limitations and
water quality standards. If the state in question has assumed
responsibilities for the 404 regulatory program, a state 404 permit
would be obtained which would serve as the certification of
compliance. Section 404(r) waives the requirement to obtain the state
water quality certificate if the information on the effects of the
discharge are included in an EIS on the proposed project submitted to
Congress before the discharge takes place and prior to either
authorization of the project or appropriation of construction funds.
It is the general policy of the Corps to seek state water quality
certification rather than utilizing the Section 404(r) exemption. (ER
1105-2-100)

3-6. Marine Protection, Research and Sanctuaries Act (MPRSA) . For
projects involving transportation of dredged material through the

territorial sea for the purpose of ocean disposal, or involving

dredged material disposal within the territorial seas for the primary

purpose of disposal, the discharge will be evaluated under Section 103

of the MPRSA. The disposal must meet the criteria established by the

EPA (40 CFR 227 & 228). Procedures for evaluating the potential
contaminant-related impacts of disposing dredged material in the ocean

are contained in the "Evaluation of Dredged Material Proposed for

Ocean Disposal - Testing Manual " jointly developed by EPA and the
Corps. The Corps will generally utilize ocean disposal sites

designated by the EPA to the maximum extent practical. Where no EPA
designated site is available, the Corps may select a suitable ocean

disposal site or sites using procedures and outlined criteria in 40

CFR 228.4(e), 228.5 and 228.6. Potential ocean disposal sites will be
specified in feasibility reports and, to the fullest extent

practicable, the Section 103 evaluation will be completed during the
feasibility study. (ER 1105-2-100)

3-7. National Pollution Discharge Elimination System (NPDES) Storm
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Water Discharge Permit Requirements . All Corps facilities and
activities that meet the definition of an "industrial activity" under

40 CFR 122.26 are subject to the requirement to obtain storm water
permits. One Corps activity covered by the storm water rule is any
construction activity that disturbs five acres or more of land. The

“five acre” rule applies only in those states that do not have an
authorized NPDES storm water permit program. In the states where EPA
has delegated the NPDES responsibilities, the acreage rule
requirements may vary considerably between the states. Storm water
permits are issued by the states if they have an authorized NPDES
storm water permit program or by EPA for areas not covered by an
authorized state program. Activities regulated under Section 404 of
the CWA do not require permits under the NPDES program.

3-8. Clean Air Act (CAA) General Conformity Rule . Section 176(c) of
the CAA requires that Federal agencies assure that their activities

are in conformance with Federally-approved CAA state implementation

plans for geographical areas designated as "nonattainment" and
"maintenance" areas under the CAA. On 30 November 1993, EPA published
its final General Conformity Rule to implement Section 176(c). EPA's

final rule addresses how Federal agencies are to demonstrate that

activities in which they engage confirm with Federally approved CAA

state implementation plans. The EPA rule contains a number of

"exempted" or "presumed to conform" activities which include a number

of Corps activities. As applicable and required, CAA conformity
determinations will be completed during feasibility studies and

included in feasibility reports.

3-9. Executive Order (E.O.) 11988, 24 May 1977, Flood Plain
Management. This order outlines the responsibilities of Federal
agencies in the role of flood plain management. Each agency shall
evaluate the potential effects of actions on flood plains, and should
avoid undertaking actions which directly or indirectly induce growth
in the flood plain or adversely affect natural flood plain values.
Agency regulations and operating procedures for licenses and permits
should include provisions for the evaluation and consideration of
flood hazards. Construction of structures and facilities on flood
plains must incorporate flood proofing and other accepted flood
protection measures. Agencies shall attach appropriate use
restrictions to property proposed for lease, easement, right-of-way,
or disposal to non-Federal public or private parties. (ER 1165-2-26)

3-10. Executive Order (E.O.) 11990, 24 May 1977, Protection of
Wetlands . This order directs Federal agencies to provide leadership
in minimizing the destruction, loss or degradation of wetlands.

Section 2 of this order states that, in furtherance of the National
Environmental Policy Act of 1969, agencies shall avoid undertaking or
assisting in new construction located in wetlands unless there is no
practical alternative.

3-11. Executive Order (E.O.) 12898, 11 February 1994, Federal Actions

to Address Environmental Justice in Minority Populations and Low-

Income Populations . A description of this order is provided in
Appendix C (paragraph 50, page C-9). The Corps is developing
implementation guidance to address this order and NEPA compliance.

3-12. Executive Order (E.O.) 13007, 24 May 1996. Indian Sacred Sites

Directs each executive branch agency with statutory or administrative
responsibility for the management of Federal lands, to the extent
practicable, permitted by law, and not clearly inconsistent with
essential agency functions, to (1) accommodate access to and
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ceremonial use of Indian sacred sites by Indian religious

practitioners and (2) avoid adversely affecting the physical integrity

of such sacred sites. Where appropriate, agencies are to maintain the
confidentiality of sacred sites. To implement this E.O., the Corps

has adopted the following policy:

a. Goals. Corps Commands will use all reasonable means to
accommaodate Indian tribes by providing meaningful access to sacred
sites on Corps lands. Corps Commands will also ensure that Indian
tribes have reasonable opportunities to review plans for activities
and programs on Corps lands that could potentially adversely affect
sacred sites.

b. To accomplish the above policy goals, Corps Commands will
initiate consultation with Indian tribes on E.O. 13007, or will focus
ongoing consultation efforts on the requirements of the E.O.
Consultation should address current needs and interests of the tribes
with regard to sacred places as well as a dialog on the development of
procedures for long-term tribal input and comment. The use of
Memoranda of Agreement (MOA) may be the most convenient vehicle for
both the Corps and the tribes to ensure the protections of the E.O.
MOA can clearly delineate the responsible Corps/Indian tribe
officials, the responsibilities of all parties with respect to sacred
sites and safety issues associated with the accessing and use of
sacred places. These MOA can also be used to reinforce or augment
government-to-government protocols.

c. The “sacred” nature and “ceremonial use” of an area may
imply a multiplicity of meanings. Ceremonial use can include, but is
not necessarily limited to, the collection of plants, the clearing of
habitat, the gathering of animal parts or feathers, and other types of
resource-consuming activities. Corps commanders have the discretion
to allow for consumptive use of Indian sacred sites if granting such
use is consistent with the functioning of Corps activities at the
site. Moreover, authorities other than E.O. 13007, such as treaties,
Federal laws, and other E.O.s may require a Corps commander to make
accommodations for ceremonial use that include consumption of
resources.

d. Accommodating Indian tribes through access to sacred sites
may entail closing areas to the general public during particular times
of the year, as well as during certain seasons or months. In the
absence of a conflict with an essential command function, Corps
commanders should extend tribal accommodations to temporary partial
closures of narrowly delineated areas. This E.O. does not obligate
the Corps to permanently close any areas to the general public,
although Indian tribes may make, and Corps commanders may consider,
such requests.

e. A serious concern that all parties share is the
confidentiality of information on sacred sites. One way to respond to
these concerns is to minimize the information needs regarding sacred
sites. There may be some, or indeed many, sacred sites on Corps that
have few, if any, outward signs discernable to non-Indians and these
sites may not be in jeopardy or threat. These sites might be visited
on a regular basis without being physically affected by religious
practices. As part of the above consultation process, Corps commands
and Indian tribes may agree that for these non-threatened and
physically unaffected sites, tribes can continue to visit without
reporting the sites’ nature or location to Corps officials.
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f. For those sacred sites which tribes report to Corps
commanders, Corps documentation of the existence and location of these
sites may warrant protection from public disclosure under Exemption 3
of the Freedom of Information Act (FOIA), 5 U.S.C.A.
s$s552(b)(3)(1998), and Section 304 of the National Historic
Preservation Act, as amended, 16 U.S.C.A. ss470w-3(a). The former
statute governs matters specifically exempted from disclosure by other
statutes. The latter allows the head of a Federal agency, under
specified circumstances and after consultation with the Secretary of
the Interior, to withhold disclosure of “information about the
location, character, or ownership of the historic resource.” In any
event, Corps commanders should not release information on Indian
sacred sites without first consulting with counsel.

3-13. Influencing Legislation . 18 U.S.C. 1913 prohibits the use of
appropriated funds, directly or indirectly, to pay for any personal

service, telegram, telephone, letter, printed matter, or any other

device intended to influence a member of Congress to favor or oppose,

by vote or otherwise, any legislation by Congress. It is the policy

of the Chief of Engineers that the spirit and intent of the referenced

statute be fully adhered to by all Corps of Engineers personnel.

3-14. OMB Circular A-76, 4 August 1983, Acquiring Products and
Services . This circular sets forth the policies and procedures for
determining which method of performance will be used to obtain
services that can be performed in-house using Government resources
facilities or by contract with private sources. The Government's
business is not to be in business. The general policy of the
Government is to rely on competitive private enterprise to supply
necessary goods and services. However, it is recognized that certain
functions are so closely allied with the general public interest that
performance by Federal employees is required. Where private
performance is possible and no overriding factors require in-house
performance, the most economical method is to be chosen. (This is
reinforced and reemphasized in E.O. 12615.) Itis the policy of the
Corps of Engineers to adhere to this policy and the Department of the
Army implementing guidance in carrying out its civil works activities.
(ER 5-1-3)

3-15. Environmental Efforts

a. Policy . The Corps conducts its civil works program in full
compliance with the NEPA, the CEQ’s regulations (40 CFR 1500-1508),
and other environmental statutes and executive guidelines.

b. Chief of Engineers Environmental Award Program . The Corps
conducts a biennial awards program applicable to all field operating
activities (FOA) having civil works and/or military programs
construction responsibilities. This is part of the Chief of Engineers
Design and Environmental Awards Program. The categories of
competition, types of awards, basis of awards, and the procedures are
covered in an annual engineer circular. The objectives of the awards
program are:

(1) Recognize excellence in the design and environmental
achievement of recently completed structures, developments, or
demonstrated research by the Corps FOAs and design firms.

(2) Provide an incentive for design and environmental

professionals to develop new projects which will exhibit excellence in
function, economy, resource conservation, aesthetics and creativity,
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while being in harmony with the environment.

3-16. Hazardous, Toxic, and Radioactive Wastes (HTRW)(ER 1165-2-132)

a. Definitions

(1) Except for dredged material and sediments beneath
navigable waters proposed for dredging, HTRW includes any material
listed as a “hazardous substance” under the Comprehensive Environmental
Response, Compensation and Liability Act, 42 U.S.C. 9601 et seq
(CERCLA). Hazardous substances regulated under CERCLA include
“hazardous wastes” under Section 3001 of the Resource Conservation and
Recovery Act, 42 U.S.C. 6921 et seq (RCRA); “hazardous substances”
identified under Section 311 of the CAA, 33 U.S. C. 1321, “toxic
pollutants” designated under Section 307 of the CWA, 33 U.S.C. 1317,
“hazardous air pollutants” designated under Section 112 of the Clean
Air Act, 42 U.S.C. 7412; and “imminently hazardous chemical substances
or mixtures” on which EPA has taken action under Section 7 of the
Toxic Substance Control Act, 15 U.S.C. 2606; these do not include
petroleum or natural gas unless already included in the above
categories.

(2) Dredged material and sediments beneath navigable waters
proposed for dredging qualify as HTRW only if they are within the
boundaries of a site designated by the EPA or a state for a response
action (either a removal or a remedial action) under CERCLA, or if
they are part of a National Priority List (NPL) site under CERCLA.
Dredged material and sediments beneath the navigable waters proposed
for dredging shall be tested and evaluated for their suitability for
disposal in accordance with the appropriate guidelines and criteria
adopted pursuant to Section 404 of the CWA and/or Section 103 of the
MPRSA and supplemented by the Corps of Engineers Management Strategy
for Disposal of Dredged Material: Containment Testing and Controls (or
its appropriate updated version) as cited in Title 33 Code of Federal
Regulations, Section 336.1.

b. Policy . Civil works project funds are not to be employed
for HTRW-related activities except as provided below, or otherwise
specified in law.

(1) Civil Works Project Construction. Construction of civil
works projects in HTRW-contaminated areas should be avoided where
practicable. This can be accomplished by early identification of
potential problems in reconnaissance, feasibility, and PED phases
before any land acquisition begins. Costs of environmental
investigations to identify any existence of HTRW and studies required
for formulation of the NED plan, recognizing the existence and extent
of any HTRW, and studies required to evaluate alternatives to avoid
HTRW will be cost shared the same as cost sharing for the phase the
projectis in (i.e., feasibility, PED, or construction). Where HTRW
contaminated areas or impacts cannot be avoided, response actions must
be acceptable to EPA and applicable state regulatory agencies. Table
1in ER 1165-2-132 provides the policy on cost sharing of activities
for HTRW.

(a) For cost-shared projects, the non-Federal sponsor shall be
responsible for ensuring that the development and execution of
Federal, state, and/or locally required HTRW response actions are
accomplished at 100 percent non-project cost. No cost sharing credit
shall be given for the cost of the response actions.
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(b) For non-cost-shared projects where Federal funds are spent
for HTRW response actions, the cost of response actions will be a
project cost to be borne by the Department of the Army except when
another Federal agency is responsible for the HTRW, in which case the
response action should be borne by the responsible agency. A district
should not proceed with any response action for which another agency
is responsible until appropriate agreements have been reached with
that agency regarding funding for the response.

(c) Funding arrangements and responsibilities for HTRW
response actions involving Federally owned lands, including those
administered by the Department of the Army, will be approved on an
individual basis.

(d) Only where the cost of the reponse action is a project
cost will it be part of the economic evaluation.

(2) Non-CERCLA Regulated Contaminents. Costs for necessary
special handling or remediation of wastes, pollutants and other
contaminents which are not regulated under CERCLA will be treated as
project costs if the requirement is the result of a validly
promulgated Federal, state, or local regulation. In such cases, land
value included in the economic analysis will be the fair market value
of the land considering the contamination, and the cost of the
required treatment will be a construction cost. The land value to be
credited to the sponsor will be the fair market value of the land in
the condition acquired. Credit will not be allowed for both costs of
the treatment or remediation and for the value of the land as if
clean.

(3) Civil Works Project Plans. The plan for, and execution
of, each civil works project will routinely include a phased and
documented review to provide for early identification of HTRW
potential at civil works project sites.

(4) Civil Works “Transition” Projects. On projects in
“transition”, where no HTRW investigation was conducted and where a
Project Cooperation Agreement (PCA) for construction has not been
executed, the district may conduct studies to determine the existence
and extent of HTRW as part of PED. After a PCA is executed, HTRW
investigations must be performed by the sponsor or the sponsor must
provide funds up front to pay for the district's performance of the
studies. Costs of the studies will be shared based on the project
purpose and the project stage.

(5) Response Actions. Response actions, involving HTRW
discovered on lands where the Government has been an owner and/or the
Corps has been an operator, will be handled on an individual basis.

3-17. Expenditures on Aesthetics . Incorporating environmental
quality into project design, including consideration of the visual

quality of the project, continues to be an important goal of the civil

works program. Guidance for assessing the aesthetic impacts of civil
works projects, and planning and designing projects to make positive
contributions to aesthetic quality is provided in the following: ER
1105-2-100; EM 1110-2-38; EM 1110-2-301; EM 1110-2-1205; EM 1110-2-
1202; EM 1110-2-1204. However, reasonableness must also be applied in
defining the appropriate levels of expenditures for aesthetic quality

at civil works projects. Current budgetary constraints and the

intense competition for Federal funds dictate a greater level of

discipline in meeting our responsibilities to harmoniously blend
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projects with the surrounding environment while avoiding excessive
expenditures. The following principles should be applied in defining
the appropriate measures for aesthetic quality at civil works projects
at all stages of project development.

a. Project Relationship . Any aesthetic project features must
be related to harmoniously blending the project into the project
setting and not aimed at "beautifying" the surrounding area. This is
not at issue with measures that are integral to project design but is
an important consideration for measures that are not integral. For
example, plant materials can be used to reduce visual contrast or
screen projects. Landscape plantings must be limited to the land
required for the project and plantings will not extend to adjacent
property even if the adjacent property is a public park or recreation
area.

b. Project Setting . The acceptability and compatibility of
aesthetic features of project design are affected by the project
setting and the expectation of the users and viewers of the project.
The land use in the area surrounding the project is an important
consideration in determining the appropriate measures for aesthetics.
For example, a concrete channel without aesthetic treatment may not be
visually objectionable in a heavy industrial area but a concrete
channel in a residential area may require texturing and screening with
trees and shrubs to be visually compatible with the residential land
use. Linear projects such as levees and channels may incorporate
different aesthetic features in different reaches of the same project,
depending on the visual qualities and land uses of the adjacent
property in that reach, with an appropriately designed transition
between different treatment reaches.

c. Partnership . Project aesthetic features will be closely
coordinated with the non-Federal project sponsor. The objectives,
goals, desires, and values of the non-Federal sponsor will be
carefully considered in formulating the aesthetic features of the
project within the limits of a uniform application of standard Corps
practices for aesthetic quality, as defined in the above mentioned ER,
EMs, and paragraph 3-17.a-f of this EP. This does not preclude the
incorporation of measures into a project that would exceed the
standard Corps practice if the non-Federal sponsor is willing to bear
all of the incremental costs of such measures as elements of a locally
preferred plan. Equity is also an important consideration in working
in partnership with local sponsors. The preservation and enhancement
of aesthetic quality must be an important goal in all projects,
regardless of the socioeconomic conditions of the project area.

d. Compatibility . All aesthetic measures must be designed so
that they are fully compatible with the project purpose and in no way
compromise the safety, integrity, or function of the project. For
example, it may be appropriate to screen a floodwall with vegetative
plantings but it would be inappropriate to plant trees directly on a
levee that might endanger its structural integrity or diminish its
hydraulic characteristics.

e. Cost Allocation . Costs for aesthetic measures that are in
accordance with standard Corps practices are shared as project costs.
Cost allocation would be an issue in multi-purpose projects where
aesthetic costs would be shared in accordance with the purpose to
which the costs are allocated. The addition of recreation as a
project purpose may introduce the need for an increased consideration
of aesthetics since it results in increased public visibility and use
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of the project. An example would be a hiking trail on a flood control
levee. Inthese cases, any incremental aesthetic costs associated

with the recreation purpose should be allocated to the recreation
purpose and cost shared with the non-Federal sponsor on a 50-percent
basis.

f. Definition in the Feasibility Phase . Project measures to
preserve and restore aesthetic quality should be fully defined (i.e.,
described and displayed) in the feasibility report with engineering
appendix and reflected in the project cost estimate. The report
should include a description of the project setting and the
relationship of aesthetic features of the project to the setting. To
the extent practical, all the incremental costs of the project
aesthetic features should be identified, recognizing that some
aesthetic considerations are completely integral to the project design
and are not separable. This complete description and display of costs
will allow any issues on the reasonableness of the aesthetic measures
to be addressed prior to project authorization and be reflected in the
authorization document. Increases in levels of project costs for
aesthetics during pre-construction engineering and design, beyond
inflation, will not be approved.

3-18. Mobilization . The Corps of Engineers is one component of the
United States Army team. The Congress, by assigning the Chief of
Engineers' national missions of civil works for water resources
development in addition to the military missions, has provided the
nation a vital element of insurance for the rapid mobilization and
discharge of military engineering, construction and logistic services

in time of emergency. The civil works program and the peacetime
military construction program provide the base for maintenance of a
well rounded organization providing engineering, construction and
logistic services to the Army. In times of emergency those civil

works projects not essential to National defense will be rapidly

curtailed to provide an immediate working staff to execute military
engineering work. Inasmuch as all phases of rapid mobilization depend
on rapid construction, appropriate elements of the Corps of Engineers
maintain plans for mobilization. The civil works program is
accomplished in a manner which enhances this mobilization capability.
(EP 500-1-2)

3-19. Mitigation Banks for Corps Civil Works Projects . In the
context of Federal activities, and in accordance with “Federal Guidance

for the Establishment, Use and Operation of Mitigation Banks " (Federal
Register, Volume 60, No. 228, November 28, 1995), mitigation banking
means the restoration, creation, enhancement and, in exceptional
circumstances, preservation of wetlands and/or other aquatic resources
expressly for the purpose of providing compensatory mitigation in
advance of authorized impact to similar resources. “Authorized
impacts” refers to impacts resulting from federally regulated

activities or impacts resulting from Federal projects or programs. To
date, there is no established Federal policy on the establishment, use
and operation of mitigation banks to compensate for impacts on upland
resources. Therefore, mitigation banks will not be used to compensate
for upland impacts of Corps civil works projects.

a. General Policy . As defined in “Federal Guidance for the
Establishment, Use and Operation of Mitigation Banks ", the objective
of a mitigation bank is to provide for the replacement of the
chemical, physical and biological functions of wetlands and other
aguatic resources which are lost as a result of authorized impacts.

Conceptually, there is no net gain in ecological value as a result of
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the creation and operation of a mitigation bank. Therefore, the Corps
permanent ecosystem restoration authorities under Section 1135 of the

WRDA 1986, as amended; Section 1103 of WRDA 1986; Section 204 of WRDA
1992, as amended; and Section 206 of WRDA 1996, will not be used for

the creation of mitigation banks. Similarly, funding will not be

requested to initiate feasibility studies solely for the creation of

mitigation banks, but may be considered for joint ecosystem

restoration and mitigation banking projects as discussed below.

b. Exceptions to General Policy . The Corps can participate in
implementing joint projects that include both ecosystem restoration
and mitigation banking elements as long as the Corps financial
participation in the project is limited to the ecosystem restoration
element. An exception to the general policy of not budgeting for the
creation of mitigation banks will also be considered where a
mitigation bank is being established primarily to mitigate for Corps
civil works projects. For example, a central mitigation bank could be
proposed for Corps implementation to provide credits for compensatory
mitigation for multiple projects in the same geographic area or for a
large project that is built in stages. Corps implementation of a
mitigation bank could also be considered to compensate for the impacts
of operation and maintenance activities. These exceptions will be
considered on a case-by-case basis. Any Corps bank must be
established in accordance with “Federal Guidance for the Establishment,

Use and Operation of Mitigation Banks

c. Use of Mitigation Banks in Civil Works Projects . While, as
a general policy, Corps civil works funds will not be used to finance
the creation of mitigation banks, credits from mitigation banks
established by others may be used to compensate for environmental
impacts from construction or operation and maintenance of Corps civil
works projects. The following policies apply to use of credits from
mitigation banks.

(1) Mitigation banks that can be considered for meeting the
mitigation requirements for civil works projects include public and
privately sponsored banks. To be eligible for consideration, a bank
must have been established and approved in accordance with “Federal
Guidance for the Establishment, Use and Operation of Mitigation
Banks ”. This guidance provides for a Corps led interagency process
for
review and approval of mitigation banks which addresses all relevant
issues including accounting procedures, the banking instrument,
management, monitoring and contingencies actions in the event of bank
failure and default. Where a mitigation bank was established prior to
the Federal guidelines, the bank can be considered if it meets the
standards established by the Federal guidance.

(2) The use of credits from a mitigation bank to meet the
compensatory mitigation requirements for a civil works project must be
evaluated in accordance with guidance for mitigation planning and
recommendation in paragraph 7-35 of ER 1105-2-100.

(3) Credits from a mitigation bank are a service which is
acquired to meet the compensatory mitigation requirements of a civil
works project. This service includes acquisition of required lands,
easements and rights-of-way; construction and management activities to
produce credits; and operation and maintenance of the bank. However,
there will be no division of costs for credits into its components for
cost sharing purposes. All costs associated with acquisition of
credits from a mitigation bank will be classified as construction
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costs of the civil works project for which the mitigation is being
provided. The costs for acquisition of credits will be shared in
accordance with the cost sharing applicable to construction costs for
that project purpose.

(4) The purchase of mitigation credits must comply with any
applicable Federal procurement laws and regulations such as the
Federal Acquisition Regulation (FAR) codified at 48 C.F.R.

3-20. Watershed Perspective . The watershed perspective applies to
all Civil Works programs through planning, design, construction,
operation, maintenance, restoration, rehabilitation, and regulatory
activities. The application of this perspective into the Civil Works
program encourages opportunities for enhancing the operations and
maintenance of existing projects, especially the management of the
natural resources. In addition, this perspective facilitates the
integration of the nine Civil Works business programs into the
identification and development of new Corps initiatives. The
perspective recognizes the responsibility of the Corps as a major
stakeholder in many of the Nation’s watersheds.

a. Definitions . Federal, tribal, State, and local agencies
and organizations have varying interpretations of the definition of a
watershed, the identification of the range of water resources issues,
and the methods of evaluation. They also have differing views on the
anticipated purposes and goals of watershed initiatives. These
interpretations are based on defining manageable units and specific
issues that a particular agency or organization have determined to be
appropriate for their individual mission areas and identifying ways to
meet their program goals. For the purpose of Corps Civil Works
initiatives, the following definitions apply:

(1) Watershed perspective is the viewpoint which requires that
all activities be accomplished within the context of an understanding
and appreciation of the impacts of those activities on other resources
in the watershed. The watershed perspective encourages the active
participation of all interested groups and requires the use of the
full spectrum of technical disciplines in activities and decision
making. This viewpoint takes into account: the interconnectedness of
water and land resources; the dynamic nature of the economy and
environment; and the variability of social interests over time. It
recognizes that watershed activities are not static, and that the
strategy for managing the resources of the watershed needs to be
adaptive.

(2) A watershed is an area of land within which all surface
waters flow to a single point. It encompasses the area necessary to
adequately scope, analyze, and manage related water and land
resources.

(3) Watershed management is the administration of and
potential adjustments to the level and type of interaction among
various human activities and natural processes occurring in the
watershed through the application of the watershed perspective.
Watershed management includes the planning, development, use,
monitoring, regulation and preservation of the water and land
resources. It should achieve a desirable balance among multiple, and
often competing, watershed goals and objectives.

(4) Watershed studies are planning initiatives that have a
multi-purpose and multi-objective scope and that accommodate
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flexibility in the formulation and evaluation process. The outcome of

a watershed study will generally be a watershed management plan, which
identifies the combination of recommended actions to be undertaken by
various partners and stakeholders in order to achieve the needs and
opportunities identified in the study and may or may not identify

further Corps studies or implementation projects. However, budgetary
priority will be given to those studies likely to result in further

Corps activities or which will provide benefits to an existing Corps
project whose uses are being impaired by activities or conditions

within the watershed. Further consideration for funding will be given

to Corps involvement in watershed studies of national importance which
do not necessarily lead to a Corps project.

b. Policy . The Corps will integrate the watershed perspective
into opportunities within, and among, Civil Works elements.
Opportunities should be explored and identified where joint watershed
resource management efforts can be pursued to improve the efficiency
and
effectiveness of the Civil Works Programs. The Corps will solicit
participation from Federal, tribal, state, and local agencies,
organizations, and the local community to ensure that their interests
are considered in the formulation and implementation of the effort.
Due to the complexity and interrelation of systems within a watershed,
an array of technical experts, stakeholders, and decision-makers
should be involved in the process. This involvement will provide a
better understanding of the consequences of actions and activities and
provide a mechanism for sound decision making when addressing the
watershed resource needs, opportunities, conflicts, and trade-offs.
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CHAPTER 4
MANAGEMENT OF THE CIVIL WORKS PROGRAM

4-1. General Concept . Decentralization through delegation of
authority is a basic tenet of the Corps organization and structure.
Managers at each level should have sufficient authority to discharge
their missions. The Chief of Engineers attempts to provide every
manager clearly defined policies, principles, and criteria.

Compliance with this guidance is checked with a minimum number of
essential personal contacts, such as Command Inspections, staff
visits, Inspector General (IG) inspections, various types of audits

and management reports. Authority is ordinarily delegated to the next
subordinate manager if: facts upon which to formulate a prudent
decision are available to the manager; adequate resources, including
personnel possessing the specialties and experience to make a
professionally acceptable decision are available to the manager, or
can be economically made available; no restriction on delegating or
discharging the authority has been imposed by law or regulation of
higher authority. (ER 10-1-2)

a. Corps Missions . The mission of the U.S. Army Corps of
Engineers is to provide quality, responsive engineering services to
the nation. The Corps provides water resources and other civil works
projects, facilities for the U.S. Army and U.S. Air Force, support for
other U.S. Department of Defense agencies in times of both war and
peace, and support for other Federal agencies. The U.S. Army Corps of
Engineers’ Civil Works mission is to contribute to national welfare by
providing quality authorized water resources and emergency response
programs through partnerships. Civil Works programs are: navigation;
flood and storm damage reduction; environmental protection; regulation
of work by others in waters of the United States, including wetlands;
emergency operations; research and development; and support to other
Federal agencies. Additional outputs of Corps Civil Works projects
may include hydropower, water supply (municipal/industrial;
irrigation), and recreation.

b. Command Goals and Objectives . The Chief of Engineers
establishes a set of goals and objectives at the beginning of his tour
(as commander of the Corps) and they generally remain unchanged for
the duration of his tenure. However, the Chief can revise his goals
as may be appropriate based on significant events impacting on the
Corps missions. The goals are selected to mesh with the goals of the
Army and to meet the Corps' long-term management needs. These goals
and objectives are used to focus Corps-wide efforts on improving
performance. Major Subordinate Commands (MSC), District Commands
(DC), field operating activities (FOA), and laboratories, establish
programs supporting the command goals and objectives, tailoring their
supporting objectives to local situations and periodically assessing
progress to assure supporting objectives are met.

c. Civil Works Program Goals and Objectives . Prior to the
beginning of each fiscal year the Assistant Secretary of the Army for
Civil Works (ASA(CW)) establishes a set of broad goals for the Civil
Works Program. The Director of Civil Works establishes specific
objectives to accomplish each goal and identifies specific actions for
each objective and the office responsible to accomplish the action.
This process establishes the management and direction of the Civil
Works Program for each fiscal year and provides a framework of action
and accountability to meet Civil Works goals.
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d. Command Inspections . At the direction of the Chief,
Headquarters staff elements undertake on-site inspections of MSCs,
DCs, FOAs, and laboratories, to review compliance with delegated
authorities. Items inspected include the assigned missions and
functions of the MSC and FOA; establishment of programs and
accomplishments in support of the command objectives; future planning
and programming; impacts of HQUSACE policies and guidance; and special
topics selected by the Chief. Reports are prepared by the inspecting
team and submitted to the Chief for approval and resolution of
findings. The inspection cycle is three years.

e. Weekly Significant Activities Report (WSAR) . The WSAR is a
very important source of information for the Chief of Engineers, and
provides the Chief a quick view of the key and significant events that
are happening across the U.S. Army Corps of Engineers and about which
he should be informed. The intent of the report is to provide a
shapshot of significant achievements, key decisions, National
Performance Review initiatives, critical meetings and other such
events that have taken place each week at district, division,
laboratory, and Headquarters level. This report does not replace
established emergency operations reporting procedures or Serious
Incident Reports.

f. Corps-Wide Areas of Work Responsibility (ER 5-1-10) . As an
integral part of the Corps normal business practices, USACE activities
have been assigned geographical or functional responsibilities to
ensure customers receive the best corporate response to their needs
and expectations. Each USACE activity is expected to conduct business
in accordance with these responsibilities and to be open and flexible
to entering into voluntary agreements with each other to jointly
satisfy a customer’s needs when it is in the best interest of the
customer and the Corps to do so. This voluntary agreement, which is
referred to as “brokering”, allows for customer access to the total
capabilities of the Corps regardless of geographical location. USACE
activities are expected to advise customers of how the Corps normally
conducts business and to encourage customers to follow these business
practices. When the customer desires to deviate from normal Corps
business practices, the USACE activity with whom the customer desires
to work must broker the work with the affected USACE activities or
obtain written approval from HQUSACE prior to executing the work.

4-2. Organizational Structure

a. Headquarters, U.S. Army Corps of Engineers (HQUSACE) . Prior
to 1979 the Corps of Engineers was an Army staff element. The Office
of the Chief of Engineers (OCE) supervised all Corps activities, of
whatever nature. The Corps became a major Army command (MACOM) in
1979. Now OCE is confined in its use to the portion of the Chief's
staff that is involved in direct support of the Army staff. HQUSACE
is used as the designation for the portion of the Chief's staff
involved in supervision of the missions assigned to the Corps as a
MACOM. HQUSACE assists the Chief of Engineers in planning, directing,
and controlling the civil works activities assigned to the Chief. The
organization of HQUSACE is shown in Figure 4-1. The role of
Headquarters is to develop the policies, procedures, and business
processes needed to make Corps programs run well and to provide
oversight of the Corps programs. Headquarters also conducts policy
compliance review to ensure that there is uniform application of
established policies and procedures nationwide and identifies policy
issues that must be resolved in the absence of established criteria,
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guidance, regulations, laws, codes, or where judgment plays a
substantial role. Districts execute the Corps program which includes
technical review of their products and development and implementation
of a Quality Control (QC) plan. Each division’s primary

responsibility is to oversee the execution of the program by the

districts. Through appropriate Quality Assurance (QA) mechanisms, the
division assures that the districts are able to plan, design, and

deliver quality projects on schedule, within budget, that meet

customer expectations.

b. Directorate of Civil Works . The Deputy Commanding General
for Civil Works is responsible to the Commander USACE for staff
supervision of policy, planning, programming, design and construction,
operation, and maintenance of the Corps civil works activities. Such
works include management and improvement of rivers, harbors, and
waterways, for navigation, flood control, regulatory, environmental,
multiple-use purposes and shore protection projects or programs. The
Director is also responsible for the administration of laws to protect
and preserve the navigable waters of the United States; for the
conduct and direction of emergency operations pursuant to special
authorities for flood control and navigation; and for the
accomplishment of special projects as assigned. The organization of
the Civil Works Directorate in HQUSACE is shown in Figure 4-2.

c. Major Subordinate Commands (MSC) and District Commands (DC)
The bulk of the Civil Works program assigned to the Chief of Engineers
is accomplished through delegation to field officers, under the staff
supervision of HQUSACE.

(1) U.S. Army Engineer Divisions. These supervisory offices,
also known as Major Subordinate Commands (MSC), have jurisdiction over
specified geographical areas, usually based on watershed boundaries.
The role of a division is to have oversight of district programs, to
ensure that district programs are producing quality products on time
and within budget, and to support policy compliance. Divisions no
longer perform technical review. These reviews are performed at the
district level. In discharging these responsibilities, division
commanders:

(&) Administer the mission of the Chief of Engineers involving
civil works planning, engineering, construction, operation and
maintenance of facilities and related real estate matters.

(b) Command and supervise districts assigned to their control.
This supervisory responsibility includes review and approval of the
major plans and programs of the districts, implementation of plans and
policies of the Chief of Engineers and review and control of district
operations. (ER 10-1-2) MSCs evaluate and recommend changes to the
district’s business and quality control processes and ensure that the
districts deliver products and services in innovative and cost-
efficient ways. MSCs support project priorities established by
districts and provide the necessary resources to meet commitments made
to customers.

(2) U.S. Army Engineer Districts. These are the principal
planning and project implementation offices of the Corps, also known
as District Commands (DC). The role of a district is to execute
projects on schedule, within budget, and in compliance with law and
policy. Districts perform technical reviews. In executing their
programs, the districts focus on establishing and maintaining
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effective and continuous interface with customers to ensure that the
customers’ requirements and expectations are met or exceeded. In
discharging their responsibilities, district commanders:

(@) Prepare water and related land resources studies in
response to specific congressional resolutions.

(b) Conduct engineering design and operations and maintenance
studies.

(c) Construct civil works facilities.
(d) Operate and maintain major water resource projects.

(e) Administer the laws for the protection and preservation of
the navigable waters of the United States.

(f) Acquire, manage and dispose of real estate in connection
with civil works functions and assigned military functions. (ER
10-1-2)

d. Boards and Commissions . Organizations which advise and
support the Chief of Engineers in civil works functions include:

(1) Coastal Engineering Research Board (CERB). This advisory
board provides policy guidance and reviews plans for research and
development in coastal engineering and recommends priorities of
research projects. (ER 10-1-16)

(2) Board of Engineers for Rivers and Harbors (BERH). In
accordance with Section 223 of WRDA 1992, the BERH ceased to exist in
1993.

(3) Mississippi River Commission (MRC). The MRC's jurisdiction
extends from the Mississippi River's headwaters in Minnnesota to its
mouth in Louisiana. The statutory mission of the MRC is to "take into
consideration and to mature such plan or plans and estimates as will
correct, permanently locate, and deepen the channel and protect the
banks of the Mississippi; improve and give safety and ease to the
navigation thereof; prevent destructive floods; promote and facilitate
commerce, trade, and the postal service and, when so prepared and
matured, to submit to the Secretary of the Army a full and detailed
report of these proceedings and actions and of such plans with
estimates of the cost thereof for the purposes aforesaid to be by him
transmitted to Congress" (33 USC 647). MRC and its work are funded
separately from other Civil Works projects under "Mississippi River
and Tributaries (MR&T) Appropriations Accounts." (ER 10-1-5)

(4) Chief of Engineers Environmental Advisory Board (EAB). The
Environmental Advisory Board consists of six members selected by the
Chief of Engineers representing a broad range of expertise and
experience in environmental matters. The Board serves as advisor to
the Chief of Engineers primarily for environmental policy and
procedural matters. (OM 15-2-1)

(5) Board of Contract Appeals. This board is established under
the Contracts Disputes Act of of 1978 (Public Law 95-563) to decide
disputes arising under Civil Works contracts of the Corps of
Engineers. (Charter issued 6 August 1979; revised 20 January 1984)
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e. Research and Development (R&D) and Field Operating
Activities (FOA)

(1) Water Resources Support Center (WRSC). WRSC provides

information, advice and guidance to HQUSACE, MSCs and DCs concerning
water resources (including navigation) data collection, processing and
monitoring, including remote sensing; performs research and
development in the field of hydrologic engineering, and provides
expert services to MSCs and DCs in this field; collects, compiles and
distributes data and statistics on waterborne commerce and vessel
movements in the United States, on U.S. commercial ports and waterway
facilities, on lock characteristics and performance, and on Corps
dredging activities; and, organizes, manages and performs special
studies for meeting national water resources needs and objectives.
The Institute for Water Resources; the Hydrologic Engineering Center,
Davis, California; and the Navigation Data Center (with its Waterborne
Commerce Statistics Center, New Orleans, Louisiana) are assigned to
WRSC. (ER 10-1-23)

(2) U.S. Army Engineer Waterways Experiment Station (WES). WES
conducts studies through the operation of a complex of laboratories in
the broad fields of coastal engineering and nearshore oceanography,
hydraulics, soil mechanics, concrete, engineering geology, rock
mechanics, pavements, expedient construction, and environmental
relationships. WES provides MSCs and DCs specialized consulting
services and training in coastal engineering. WES accomplishes model
studies for site-specific MSC and DC design problems. The individual
laboratories are: the Information Technology Laboratory; the
Hydraulics Laboratory; the Geotechnical Laboratory; the Structures
Laboratory; the Environmental Laboratory; and the Coastal Engineering
Research Center (CERC). (ER 10-1-8)

(3) U.S. Army Construction Engineering Research Laboratory
(CERL). CERL develops methods of advancing the concepts and
technology of the design, construction, operation, and maintenance of
all types of Federal structures and facilities, through research,
investigation, and analytical studies. (ER 10-1-26)

(4) U.S. Army Cold Regions Research and Engineering Laboratory
(CRREL). Asthe Army Laboratory for science and technology in the
cold environments of the world, CRREL conducts and coordinates
research and surveillance of technology applicable to the Army's needs
in those geographic areas of the world where cold presents a severe
problem. It also has responsibility for the research project on Ice
Engineering. (ER 10-1-25)

(5) U.S. Army Engineer Topographic Engineering Center (TEC).
TEC accomplishes research and development into the topographic
sciences; provides scientific and technical advisory service to meet
environmental design criteria requirements of military material
developers; provides environmental resource inventory requirements of
military and non-military programs. (ER 10-1-45)

4-3. Other Institutions for Management of River Basin Operations

The Water Resources Council (WRC) published a report in August 1967,
on "Alternative Institutional Arrangements for Managing River Basin
Operations." This report describes institutional arrangements

developed and used to improve basinwide management of the Nation's
water and related land resources. The report identifies eight

patterns of administrative organization which can be used to integrate
management efforts: Interstate Compact; Federal Interstate Compact;
River Basin Commission; Basin Inter-Agency Committees; Regional
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Federal-State Commissions (Appalachian Regional Commission);
Intra-State Special District (Soil and Water Conservation Districts);
Federal Regional Agency (Tennessee Valley Authority); and a Single
Federal Administrator (Colorado River):

a. Interstate Compact . This is an agreement between two or
more states whereby they obligate themselves to the terms of the
compact. Such a compact must be consented to by Congress, but does
not obligate the Federal Government to the terms and conditions of the
compact. The Federal Government often assists, through a Federal
representative, in the development of the compact and in the work of
any compact-created agency. Interstate compacts can serve a wide
range of functions, from the simple one-time allocation of the waters
of an interstate stream to the vesting of enforcement and regulatory
powers in an entity whose judgments are binding upon the member states
(for example, as to water quality). A compilation of interstate
compacts relating to water resources is contained in House Document
319, 90th Congress, "Documents on the Use and Control of the Waters of
Interstate and International Streams".

b. Federal-Interstate Compact . The most significant difference
between this agreement and the interstate compact is that the United
States is a signatory party. Except as stated in the compact, the
exercise of Federal powers is subjected to the terms and conditions of
the compact and the authority of any compact created agency. The
compact form must, as with the interstate compact, be consented to by
the Congress. The Federal-Interstate compacts have been used to
implement, in a single basin authority, the full range of managerial
planning, construction, and operation and maintenance functions. The
first of two such compacts, the Delaware River Basin Compact, is
administered by the Delaware River Basin Commission. The second is
the Susquehanna River Basin Compact administered by the Susquehanna
River Basin Commission. In granting consent to the compacts, Congress
attached reservations to prevent impairment of the future exercise of
Federal power and to avoid limitations on congressional power to pass
laws inconsistent with the compact.

c. River Basin Commissions (Title 1I) . River basin commissions
may be established by the President pursuant to Title Il of the Water
Resources Planning Act of 1965. WRC and not less than one-half of the
states within which the subject basin lies must concur. Members of a
commission include representatives of interested Federal agencies and
the affected states. The commissions may conduct planning and
coordinating activities, which may include preparing and keeping
up-to-date a comprehensive plan for water and related land resources
development within the basin; recommending priorities for data
collection, planning, and construction of projects; and submission to
WRC of recommendations for implementing the plan. They would not have
authority to construct or operate projects. There currently are no
Title 1l river basin commissions (six such commissions at one time
created under Title Il have been terminated).

4-4. Management and Administrative Controls

a. Guidance and Controls . The goal of HQUSACE management
efforts is to assure timely completion of quality studies and projects
and otherwise accomplish continuing operations, maintenance and
regulatory responsibilities assigned to the Corps, as most needed to
satisfy existing public concerns and future needs. Management is
founded on issuance, for the uniform observance by all internal Corps
offices, of guidance on all aspects of Corps activities in the form of
Engineer Regulations (ERs), Engineer Manuals (EMs), Engineer Circulars
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(ECs) and Engineer Technical Letters (ETLS). In special

circumstances, less formal "guidance letters" (e.g., Policy Guidance
Letters (PGLSs)) are addressed directly to the MSCs and DCs. For
dissemination of information, Engineer Pamphlets (EPs) are sometimes
issued. Procurement guidance is provided in an Engineer Federal
Acquisition Regulation Supplement (EFARS) which establishes uniform
procedures to be followed by the Corps in connection with the making,
administration and termination of contracts, and the resolution of

claims and appeals. Many individual project decisions are subject to
review and approval in HQUSACE prior to implementation although, based
on criteria set forth in the published guidance, MSCs and DCs are
empowered to make most determinations without referral. Conferences
are occasionally needed to resolve questions and reach HQUSACE/MSC and
DC agreement on unusual or particularly complicated problem solutions.

In connection with planning, standing guidance specifically provides

for Issue Resolution Conferences during the course of MSC and DC
feasibility or preconstruction planning and engineering studies.

Civil Works program management data is required quarterly from the
MSCs and DCs under the Command Management Review (CMR). CMR requires
data on various performance indicators--both measurable "bottom line"
indicators and influencing indicators which, in a project delivery

cycle format, provide comprehensive program management information.
For civil works, CMR includes progammatic/financial and manpower
planning data; project planning (including status of reconnaissance
reports, cost sharing agreements and feasibility studies), design,

real estate, construction and operations data; and data on regulatory

and readiness programs.

b. Program and Project Management (ER 5-1-11) . The Program and
Project Management Business Process (PMBP) is the corporate management
approach for execution of all USACE programs and projects under
business processes that are uniform throughout the command. The PMBP
emphasizes the importance of project teams and the role of the project
manager, whose focus is on the overall process and the members of the
team, who are empowered to act on behalf of their functional
organizations. It focuses attention on the end results -- execution
of projects and programs, and customer satisfaction. The PMBP is
appicable to all USACE activities (i.e., laboratories, field operating
activities (FOAS), and centers). Each commander has the
responsibility for ensuring his or her organization is aligned to
support the PMBP. The essential elements of the USACE PMBP are
outlined below.

(1) Program and Project Management Imperatives -“Above the
Line”.
These are to be followed across USACE:

(a) Consistent project definition;

(b) Each project has one project manager (PM);

(c) The PM is the team leader;

(d) The PM is the primary point of contact with the customer;

(e) Every project will be managed with a management plan;

() PMs manage project resources, data, and commitments;

(g) The Deputy for Project Management (DPM) has programmatic
oversight for all work;

(h) All work will be managed using the project management
automation information systems (AIS) and the PMBP.
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(2) Program and Project Management Imperatives -“Below the
Line”.
Authorities not detailed in ER 5-1-11 or prohibited in other
regulations remain under the purview of individual commanders.

(3) Project Management. This is the component of the PMBP used
by USACE for delivering individual projects to its customers. The
project management business process embodies leadership, systematic
and coordinated management, teamwork, partnering, effective balancing
of competing demands, and primary accountability for the life-cycle
(including the warranty period and, often, operation and maintenance)
of a project. It reflects the USACE corporate commitment to provide
customer service that is seamless, flexible, effective, efficient, and
focuses on the customers’ expectations, participation, and
satisfaction, consistent with law and policy. The individual PM is
assigned by the commander or DPM and serves as an advisor and
consultant to the corporate board and each of its members. The PM is
responsible and accountable for successful completion and delivery of
assigned projects to customers within established costs, schedules and
guality parameters. The PM can make district commitments within
preassigned constraints as defined in the management plan in
coordination with the functional elements. The PM is responsible for
ensuring that the organization speaks with one voice by coordinating
all matters relating to the project, and acting as the customer’s
representative within USACE to ensure requirements are conveyed,
understood, and met. Each project will have a single PM regardless of
how many USACE organizations are represented on the team. The PM
will ensure that the direction and efforts of the team are unified,
focused, and coordinated.

(4) Program Management. This is the component of the PMBP used
by all USACE levels to manage a collection of similar projects,
activities and services derived from assigned missions. It consists
of the development, justification, management, defense and execution
of programs within available resources, in accordance with applicable
laws, policies, and regulations, and includes accountability and
performance measurements. Under program management, the entire
district’s or division’s programs, projects and other commitments are
aggregated for oversight and direction by the organization’s senior
leadership. Program management takes project management to a greater
level of interdependencies and broadens the corporate perspectives and
responsibilities.

c. Financial Resources Management

(1) Budget Process. The Programs Management Division of
HQUSACE directs the annual development of the Civil Works budget and
funding activities of studies and projects throughout the year. In
districts and divisions, this function is performed by the Program and
Project Management Office. Detailed information is contained in
Chapter 8.

(2) Procurement of Planning Investigation Services. The Corps
enters into a contract for services for planning studies upon the
signature of the Contracting Officer, usually a district or division
commander. When 